State of Rhode Island and Probidence Plantations

DEPARTMENT OF ATTORNEY GENERAL
150 South Main Street * Providence, RI 02903
(401) 274-4400 - TDD (401) 453-0410

Peter F. Kilmartin, Attorney General

VIA EMAIL ONLY

June 13, 2014
OM 14-26

Mzr. Kenneth J. Block

Re:  Block v. Rhode Island State Properties Committee

Dear Mzr. Block:

The investigation into your Open Meetings Act (“OMA”) complaint filed against the Rhode
Island State Properties Committee (“Committee”) is complete.! By correspondence dated

! Among the members of the Committee is a member of the Department of Attorney General.
By letter dated January 26, 2014, you noted that:

“[t]he Attorney General’s Office has a conflict of interest in this matter. One of
its employees is a voting member of this Committee, as per the Committee’s
Affidavit. Since I have asked for substantial financial penalties because of the
egregious nature of these violations of State Law, I ask for the Attorney General’s
Office to step aside from prosecuting this complaint and instead appoint a Special
Prosecutor.”

By letter dated February 13, 2014, this Department responded and advised, among other things,
that since you asserted a conflict of interest due to your request for “substantial financial
penalties,” and since the issue of financial sanctions can be made only once a violation had been
found, any issue regarding a conflict of interest and the determination of financial penalties was
premature.  This Department also noted that our determination was consistent with past
precedent. See Giarrusso v. Cranston School Committee, OM 08-15 (School Committee
member also employed by Department of Attorney General). To be sure, your February 18,
2014 letter appears to take issue with this conclusion and notes that you are “claiming a conflict
of interest in this case simply because the Attorney General’s office has what at this point in time
is one of the three voting seats on this committee.” In support of this assertion, you cite the first
two sentences from your January 26, 2014 letter — reproduced above — although in fairness, your
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January 6, 2014, you allege the Committee violated the OMA when it failed to file its minutes
for the August 13, 2013, September 26, 2013, November 5, 2013 and November 19, 2013
meetings on the Secretary of State’s website. You also allege the Committee violated the OMA
when it filed its minutes for the October 8, 2013 meeting on the Secretary of State’s website on
December 13, 2013, outside the thirty-five (35) days as required by R.I. Gen. Laws § 42-46-7(d).
With respect to these meetings, you aver that you are aggrieved because you have been
“thwarted in [your] desire to research attendance of certain Committee members at Committee
meetings” and because you have “no way of monitoring what business was conducted at these
meetings that I could not attend.” On January 26, 2014, you supplemented your complaint to
further allege that the Committee violated the OMA when it failed to maintain minutes.?

In response to your complaint, we received a substantive response from the Committee’s legal
counsel, Michael D. Mitchell, Esquire, who also provided a sworn affidavit from the Chairman
of the Committee, Mr. Ronald N. Renaud. Attorney Mitchell states, in pertinent part:

“[tlhe Affidavit includes copies of some of the State Properties Committee
meeting minutes which were the subject of Mr. Block’s complaint. Those
meeting minutes were approved on January 16" and subsequently filed with the
Secretary of State. The remaining meeting minutes (May 21 and July 2nd) are

February 18, 2014 letter omits the last sentence from your January 26, 2014 letter. See January
26, 2014 Letter (“Since I have asked for substantial financial penalties because of the egregious
nature of these violations of State Law, I ask for the Attorney General’s Office to step aside from
prosecuting this complaint and instead appoint a Special Prosecutor.”)(emphasis added). You
also provide no basis, and we are aware of no basis, that would impose liability upon the
Department of Attorney General under these circumstances. To state the obvious, the
undersigned had no discussions concerning this matter with the Committee member employed by
the Department of Attorney General.

2 Respectfully, your January 26, 2014 “amended complaint” is unclear as to the dates you alleged
minutes were not maintained. Specifically, your “amended complaint” referenced a portion of a
newspaper article and the Committee’s “opening paragraph” in its response, but neither reference
contained any dates that you allege minutes were not maintained. By letter dated February 13,
2014, this Department acknowledged receipt of your “amended complaint” and indicated that
your “amended complaint” was interpreted as alleging that the Committee failed to maintain
minutes for its May 21, 2013 and July 2, 2013 meetings. Your February 18, 2014
correspondence objected to this interpretation and explained that your “expanded complaint
should apply to all missing or late filed meeting minutes by this Committee where the minutes
themselves did not exist to be filed in a timely way.” Although your February 18, 2014
correspondence similarly failed to direct this Department’s attention to specific meeting minutes
allegedly not maintained — and despite this Department’s February 13, 2014 acknowledgment
letter — for purposes of this finding we interpret your “amended complaint” to allege that the
Committee failed to maintain minutes for its August 12, 2013, September 26, 2013, October 8,
2013, November 5, 2013, and November 19, 2013 meetings. For reasons that shall become
evident, ultimately the scope of your allegation is of no moment.
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being transcribed and shall be ready for review and approval by the State
Properties Committee at its January 23" meeting. The State Properties
Committee shall supplement the record of this matter with the additional minutes
after they have been filed with the Secretary of State.

Mr. Block closes his OMA complaint with a request that the Attorney General
assess a fine against the State Properties Committee for each violation.[’] A fine
in this situation is not warranted because the omissions were inadvertent rather
than deliberate. In addition, it should be noted that while the State Properties
Committee performs a statutorily mandated function, it has no income, budget
appropriation, or other revenues available with which to pay a fine or penalty.
State Properties Committee members are all agency appointees (Department of
Administration, General Treasurer, and Attorney General) and its executive
secretary is on loan from the Department of Administration, Division of
Planning.”

Chairman Renaud states, in pertinent part:

“I am employed by the State of Rhode Island as Executive Director of the
Department of Administration, One Capit[o]l Hill, Providence, RI 02908.

I am the duly appointed Chairman of the Rhode Island State Properties
Committee (the ‘SPC’) and have served in that capacity since March 23, 2011.

* %k %k

The Executive Secretary prepares the agenda and public notice for SPC meetings,
records (audio) and transcribes minutes of SPC meetings, and maintains SPC
records.

SPC records indicate that meeting minutes for the follow[ing] dates were not
timely filed with the Secretary of State as required by the ‘Open Meetings Act,’
R.I. Gen. Laws § 42-46-7:

» August 13,2013

» September 26, 2013
* October 8, 2013

» November 5, 2013
» November 19, 2013

* kR

3 Your January 6, 2014 complaint sought a $1,000 fine per violation. Your January 26, 2014
“amended complaint” sought a $5,000 fine per violation.
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The SPC’s failure to timely file meeting minutes for the above referenced dates
was inadvertent, not deliberate.

The SPC did not comply with the Open Meetings Act filing requirement in large
measure because its minutes traditionally exceeded the minimal reporting
requirements of R.I. Gen. Laws § 42-46-7 by providing an almost verbatim
transcription of entire meetings, no matter how lengthy or complex the agenda.
Thus, the minutes would contain not just a list of agenda items and actions taken,
but also extensive details of the agency presentation for each agenda item, witness
testimony, committee questions and discussions, and other pertinent
information[.] The transcription, editing, and review of such detailed minutes was
inordinately time consuming.

* ok ok

On January 16, 2014 the SPC reviewed and approved minutes for the following
meetings that were the subject of the complaint: February 12; February 26; March
12; March 26; August 13; September 26; November 5; November 19.

% %k ¥k

The SPC, in conjunction with the Department of Administration, has taken

corrective measures to better supervise the production and filing of meeting
: 4

minutes.

On January 26, 2014, you filed an “amended complaint” consistent with our discussion in
footnotes one and two. By letter dated February 17, 2014, the Committee responded to your
January 26, 2014 “amended complaint.” Additional details will be set forth below as necessary.

In examining whether an OMA violation has occurred, we are mindful that our mandate is not to
determine whether this Department believes that an infraction has occurred, but instead, to
interpret and enforce the OMA as the General Assembly has written this law and as the Rhode
Island Supreme Court has interpreted its provisions. Furthermore, our statutory mandate is
limited to determining whether the Committee violated the OMA. See R.I. Gen. Laws § 42-46-
8. In other words, we do not write on a blank slate.

You raise two (2) issues. First, you contend that the Committee failed to timely file with the
Secretary of State its meeting minutes for: August 12, 2013, September 26, 2013, October 8,
2013, November 5, 2013, and November 19, 2013. See R.I. Gen. Laws § 42-46-7(d). Second,
you contend that the Committee failed to maintain its meeting minutes for: August 12, 2013,

4 Attached to Mr. Renaud’s affidavit were copies of the minutes for the February 12, February
26, March 12, March 26, August 13, September 26, November 5 and November 19 Committee
meetings. Also attached to the response was notification from the Secretary of State indicating
that these meeting minutes were successfully uploaded to its database.
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September 26, 2013, October 8, 2013, November 5, 2013, and November 19, 2013. See R.I
Gen. Laws § 42-46-7(a). We begin with your first issue.
The OMA requires that:

“Ia]ll public bodies within the executive branch of state government and all state
public and quasi-public boards, agencies and corporations shall keep official
and/or approved minutes of all meetings of the body and shall file a copy of the
minutes of all open meetings with the secretary of state for inspection by the
public within thirty-five (35) days of the meeting; provided that this subsection
shall not apply to public bodies whose responsibilities are solely advisory in
nature.” R.I. Gen. Laws § 42-46-7(d). (Emphasis added).

With respect to your allegation that the Committee violated the OMA when it failed to timely file
its minutes for the August 13, 2013, September 26, 2013, October 8, 2013, November 5, 2013
and November 19, 2013 meetings on the Secretary of State’s website, we conclude the
Committee violated the OMA. The Committee admits that it failed to file the afore-mentioned
minutes in accordance with R.I. Gen. Laws § 42-46-7(d).

Moving to your second issue, we begin by re-observing that your January 26, 2014 “amended
complaint” failed to articulate the meeting minutes the Committee allegedly failed to maintain.
See supra footnote 2. Instead, your January 26, 2014 correspondence referenced a news article
(apparently written in response to your initial complaint), which related in relevant part that
“la]fter Block’s news conference, [Chairman] Renaud said in a news release that court reporters
have already been hired to transcribe the minutes from digital recordings so the minutes may be
uploaded to the secretary of state’s website ‘as soon as possible.”” Your January 26, 2014
“amended complaint” continued that:

“[tlhe above comment [from the news article], and the comment in the
Committee’s opening paragraph[’]in their response to my complaint regarding
transcription indicates that the Committee has not only violated OMA in the
failure to file meeting minutes with the Secretary of State, but this Committee has
also violated Rhode Island General Law[s] § 42-46-7(a), which in its most basic
form requires that the Committee keep minutes. Clearly, based on their own
words, this Committee has failed, at times, to keep minutes, let alone file them.

Given this new information which only came to me in the Committee’s response
to my complaint and in news articles written after my original complaint was
filed, I wish to amend and expand my complaint to include these new violations
of Rhode Island’s OMA laws.” (Emphasis added).

3 The “opening paragraph” referenced corresponds to the opening paragraph as set forth in
Attorney Mitchell’s initial response to your complaint. This “opening paragraph,” in relevant
part, is reproduced on page 2-3 of this finding.
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Here, the specific minutes you allege that the Committee “at times™ failed to maintain remains
unspecified, but even assuming this allegation pertains to the Committee’s minutes for its
meetings on August 12, 2013, September 26, 2013, October 8, 2013, November 5, 2013, and
November 19, 2013, based upon the evidence presented, we must conclude that we are unable to
reach the merits of your allegation. The reason for our conclusion concerns your January 26,
2014 averment that “this new information [] only came to [you] in the Committee’s response to
[your] complaint and in news articles written after [your] original complaint was filed.” Upon
receiving your January 26, 2014 “amended complaint” — as well as your February 18, 2014
correspondence — this Department requested that you direct our attention to the specific minutes
that you alleged were not maintained. See Letter dated February 27, 2014. Even more
important, this Department’s February 27, 2014 letter to you continued that:

“[a]dditionally, your January 26, 2014 correspondence indicates that ‘this new
information [i.e., the new allegations] * * * only came to [you] in the
Committee’s response to my complaint and news articles written after my original
complaint was filed,” and thus raises the issue concerning how you were
aggrieved by these new allegations. See Graziano v. Rhode Island State Lottery
Commission, 810 A.2d 215, 222 (R.I. 2002). * * * * Considering the averment in
your January 26, 2014 letter that the issue of the State Properties Committee’s
alleged failure to properly maintain minutes ‘only came to me’ as a result of the
Committee’s [January 17, 2014] response and a [January 8, 2014] newspaper
article, you may wish to present evidence concerning how you are aggrieved by
this allegation with respect to all minutes that you contend were not timely
maintained, including the May 21, 2013 and the July 2, 2013 minutes.” See
February 27, 2014 Letter (all alterations in original, except last omission).

We received no further response from you.

The OMA provides a number of requirements to ensure that public meetings are open and
accessible to the public. To enforce these provisions, the OMA provides that “[a]ny citizen or
entity of the state who is aggrieved as a result of violations of the provisions of this chapter may
file a complaint with the attorney general.” R.I. Gen. Laws § 42-46-8(a). In Graziano v. Rhode
Island State Lottery Commission, 810 A.2d 215 (R.I. 2002), the Rhode Island Supreme Court
examined the “aggrieved” provision of the OMA.

In Graziano, an OMA lawsuit was filed concerning notice for the Lottery Commission’s March
25, 1996 meeting wherein its Director, John Hawkins, was terminated. At the Lottery
Commission’s March 25, 1996 meeting, Mr. Hawkins and Ms. Graziano were both present.
Finding that the Lottery Commission’s notice was deficient, the trial justice determined that the
Lottery Commission violated the OMA and an appeal ensued. On appeal, the Rhode Island
Supreme Court determined that it was “unnecessary” to address the merits of the OMA lawsuit
because “the plaintiffs Graziano and Hawkins have no standing to raise this issue” since “both
plaintiffs were present at the meeting and therefore were not aggrieved by any defect in the
notice.” Id. at 221. The Court continued that it:
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“has held on numerous occasions that actual appearance before a tribunal
constitutes a waiver of the right of such person to object to a real or perceived
defect in the notice of the meeting. * * * It is not unreasonable to require that the
person who raises the issue of the defect in notices be in some way disadvantaged
or aggrieved by such defect. While attendance at the meeting would not prevent a
showing of grievance or disadvantage, such as lack of preparation or ability to
respond to the issue, no such contention has been set forth in the case at bar. The
burden of demonstrating such a grievance is upon the party who seeks to establish
standing to object to the notice.” Id. at 221-22. (Emphases added).

While Graziano concerned an allegedly insufficient notice and you complain about an alleged
failure to maintain minutes, Graziano’s holding applies with equal force in this case — “[i]t is not
unreasonable to require that the person who raises the issue of the defect * * * be in some way
disadvantaged or aggrieved by such defect.” Id. Notwithstanding this Department’s February
27, 2014 letter, which suggested that “you may wish to present evidence concerning how you are
aggrieved by this allegation,” no evidence has been presented on this issue. Id. (“The burden of
demonstrating such a grievance is upon the party who seeks to establish standing to object to the
notice.”). The absence of such evidence that you are aggrieved by the allegation you raise is not
trivial since in an non-OMA context the Rhode Island Supreme Court has described the standing
issue as a “fundamental preliminary question.” See Watson v. Fox, 44 A.3d 130, 135 (R.L
2012).

Here, in contrast to your first allegation, wherein you contend that the failure to file minutes on
the Secretary of State’s website has “thwarted [your] desire to research attendance of certain
Committee members at Committee meetings” and that you “have no way of monitoring what
business was conducted at these meetings that [you] could not attend,” your January 26, 2014
“amended complaint” makes clear that the allegations relating to the second issue “only came to
[you] in the Committee’s response to [your] complaint and in news articles written after [your]
original complaint was filed.” In brief, the evidence demonstrates that you were not even aware
of this second allegation until after you filed your initial complaint. Moreover, and significantly,
based upon the evidence presented it appears that you became aware of this allegation as a result
of the Committee’s response and a news article. Consistent with Graziano and this Department’s
precedent, we find no evidence that you were aggrieved by this allegation, and therefore, do not
reach the merits of this issue. See Hathaway v. Rhode Island Atomic Energy Commission, OM
14-08 (“[t]here is no evidence or even an assertion, however, that you requested the executive
session minutes from January 2, 2013”)(not aggrieved). See also Block v. Board of Elections,
OM 13-25.

Upon a finding that a complaint brought pursuant to the OMA is meritorious, the Attorney
General may initiate suit in the Superior Court. R.I. Gen. Laws § 42-46-8(a). There are two
remedies available in suits filed under the OMA: (1) “[t]he court may issue injunctive relief and
declare null and void any actions of a public body found to be in violation of [the OMA];” or (2)
“the court may impose a civil fine not exceeding five thousand dollars ($5,000) against a public
body or any of its members found to have committed a willful or knowing violation of [the
OMA].” R.I Gen. Laws § 42-46-8.




Block v. Rhode Island State Properties Committee
OM 14-26

Page 8

While the Committee’s open session minutes are presently posted on the Secretary of State’s
website — and thus injunctive relief is not appropriate — in this instance, we believe it is
appropriate to seek a supplemental response from the Committee concerning whether the instant
violations were willful or knowing. See DiPrete v. Morsilli, 635 A.2d 1155 (R.I. 1994);
Carmody v. Rhode Island Conflict of Interest Comm’n, 509 A.2d 453 (R.I. 1986). In particular,
the evidence demonstrates that while the August 12, 2013, September 26, 2013, October 8, 2013,
November 5, 2013, and November 19, 2013 minutes were not timely filed on the Secretary of
State’s website, other open session minutes were timely filed, raising the issue — at least in our
minds — that the Committee was aware of its statutory obligation to file open session minutes in a
timely manner, yet failed to do so in these cases. Our conclusion is buttressed — and perhaps
mitigated — by the Committee’s explanation for the violation:

“[tlhe [Committee] did not comply with the Open Meetings Act filing
requirement in large measure because its minutes traditionally exceeded the
minimal reporting requirements of R.I. Gen. Laws § 42-46-7 by providing an
almost verbatim transcription of entire meetings, no matter how lengthy or
complex the agenda. Thus, the minutes would contain not just a list of agenda
items and actions taken, but also extensive details of the agency presentation for
each agenda item, witness testimony, committee questions and discussions, and
other pertinent information. The transcription, editing, and review of such
detailed minutes was inordinately time consuming.”

Consistent with our precedent,® we shall allow the Committee ten (10) business days within
receipt of this finding to respond to our concern that the instant violation is “willful or knowing”
in accordance with DiPrete and Carmody. The Committee’s response should not be conclusory.
Should you wish, you may also provide this Department a substantive response on this same
issue within ten (10) business days of receipt of this finding. Thereafter, a supplemental finding
will be issued concerning whether the instant violation is “willful or knowing.”

We thank you for your interest in keeping government open and accountable to the publib.

Very, urs,

-

7\«5*%’74%44/(2&-
monﬁﬂt
Special Assistant Attorney General

Extension 2297

Cc:  Michael D. Mitchell, Esquire

6 See e.g., Boss v. Woonsocket Superintendent’s Office, PR 13-19; Law Office of Michael Kelly
v. City of Woonsocket, PR 13-13; Quirk v. Town of North Providence, PR 12-02.




