STATE OF RHODE ISLAND

PROVIDENCE, SC. SUPERIOR COURT |
(FILED: April 24, 2023)
STATE OF RHODE ISLAND, |
 Plaintiff,
v. C.A. No. PC-2022-04492
BTTR, LLC, HAM, INC,,
and MICHAEL BRESETTE
Defendants. - |

DECISION
MCHUGH, J. Before this Court for decision is the State of Rhode Island’s (the State) Motion for
a Preliminary Injunction. This Court conducted hearings on August 1, 2022, August 16, 2022,
August 19, 2022, August 24, 2022, August 26, 2022, September 2, 2022, September_ 12, 2022,

September 19, 2022, October 14, 2022, October 21, 2022, and October 28, 2022, where both the

State and thé Defendants BTTR, LLC, HAM, INC., and Michael Bresette (collectivdg LC?
Defendants) were given opportunities to present evidence in support of their case. This series @ Q%
hearings culminated in oral argument, in lieu of further briefing, which took place on February %2;%?7
2023 and February 6, 2023. Jurisdiction is pursuant to G.L. 1956 §§ 6-13.1-1 through 6-13.1-1 U;i ua.g

The Court now issues its Decision.
|
Background

This case stems from a regulatory enforcement action in the Department of Business

Regulation (DBR). On February 22, 2021, DBR issued an order suspending Defendants’
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- contractor registration after investigating “numerous allegations of dishonest or fraudulent
conduct, multiple cases of ﬁot obtaining building permits, multiple documénted vjolations of the
state building code, [and] two bathrooms left in unusable condition[.j” (State’s Ex. 1, DBR
Emergency Order, at 25.) In March 0f 2021, DBR and Defendants agreed to the entry of a Consent
Decree reinstating the suspended registration in exchange for both internal and external
monitoring, revisions to Defendants’ corﬂpaﬁy poliéies, and the requirement that Defendants
provide written contracts from then on that identify the scope of all work for its customers. (State’s
Ex. 2, Consent Decree.)

Matthew Lambert, the Principal Stafe Building Code Official, was assigned to investigate
Defendants in April of 2021. (Hr’g Tr. 96:15-20, Aug. 19, 2022.) Over the span of several
hearings,- Mr. Lambert testified and wa_é cross-examined about several inspections he conducted
in accordance with the Consent Decree oh residences where Defendants were either currently or
previously engaged in work. See generally Lambert Testimony Hr’g Tr. Aug. 16, 2022 and Hr’g
Tr. Sept. 19, 2022. He testified that while several of his inspections arose from fo‘rrnal complaints
DBR received from Defendants’ customers, he also explained that he activély contactéd customers
who left negative reviews for BTTR on Google. See Hr’g Tr. 49:2;25, Aug. 26, 2022 (explaining
his investigatory process and- distinguishing between “formal complaints and investigatory
complaints”). Mr. Lambert admitted that he did not contact customers who left favorable reviews.
See Hr’g Tr. 6:18-7:24, Sept. 2, 2022; see also Defs.” Ex. T (printouts of Google reviews). Mr.
Lambert testified that his ihvestigatory procedures also involved surveilling_Defenciants’ trucks.
(Hr'g Tr. 97:21-98:2, Aug. 19, 2022.) '

The site inspections revealed violations of the Consenf Decree as well as ongoing ‘issues,

including, but not limited to, subpar workmanship, incomplete projects, and .discrepanéies between -



work billed for and servicés provided. See generally Lambert Testimony Hr’ g Tr. Aug. 16, 2022
and Hr’g Tr. Sept. 19, 2022. DBR then withdrew from the Consent Decree because of the new:
violations revealed through Mr. Lambert’s inépections and reinstated the suspension of
Defendants’ contractor registration on February 18, 2022. (State’s Ex. 13, Order Withdrawing
~ from the Consent Decree.) Around this time, Mr. Lambert states that his super;/isor? James
Cambio, indicated that he wanted to shut Defendants dowﬁ. (Hr’g Tr. 68:22-69:11, Aug. 19, 2022)
(explaining that Mr. Cambio made this statement “around the time of the second emergency
order”). DBR reinstated Defendants’ emergency suspension on March 11, 2022. See State’s Ex.
16, Order Re: Emergency Suspension, at 9.

The State then filed a Complaint in Superior Court on July 19, 2022, alleging that
Defendants continue to solicit business in Rhode Island in violation .of their suspension and
- asserted Count I, violations of the Rhode Island Deceptivé Trade Practices Act (DTPA) G.L. 1956
§ 6-13.1-2, and Count II restraint of prohibited acts under the DTPA § 6-13.1-5. (Compl. 9y 61-
70.) Per the DTPA, the State requested injunctive relief via a Motion for é Temporary Restraining
Order (TRO) and Preliminary Injunc_tio‘n. See generally State’s Mem. in Supp. of TRO and Prelim. |
Inj. (State’s Mem.). On July 26, 2022, this Court granted the State’s request and issued a TRO.-
See Order (Rekas Sloan, J.). On September 21, 2022, this Court amended the TRO and stated that
the Amended TRO “shall expire at the conclusion of the h¢aring on the State’s Motion for a

Preliminary Injunction unless extended by the Court.” See Amended TRO (McHugh, J.).



11
Standard of Review

The standard of review in this case has been highly contested, aﬁd' the Court lacks clear
guidanc¢ under the law to determine which standard of review to apély when the Attorney General
seeks a preliminary injunction under § 6-13.1-5. | | |

| A

Section 6-13.1-5

Section 6-13.1-5 of the DTPA does not proﬁde a standard of review for the Court to apply
in an action for injunctive relief brought by £hé Attorney General. Secti.on 6-13.1-5. Rather, § 6-
-13.1-5 is jurisdictional in the sense that the Attorney General may not bring a court action unles&
he or she “has reason to believe that any person is using, has used, or is about to use any method,
act, or practice declared to be unléwful by § 6-13.1-2, and that proceedings would be in the public
interest[.]” Id. In other words, for the Attorney General’s power to bring a court action, and in
turn, for this Court’s power to hear such a case, the Attorney General must have “reason to believe” |
someone is or is about to commit a DTPA violation. Id.

While § ..6—13.. 1-5 also provides that “[t]he superior courts are authorized to issue temporary ‘
or permanent injunctioné to restrain and prevent violations of this chapter and the injunctions shall
be issued without bond[,]” the DTPA is silent on the appropriaté standard of review courts should
apply in issuing injunctions under the DTPA. Id.; see generally §§ 6-13.1-1 through 6-13.1-11.

B | .
Rule 65
Typically, in reviewing a request for a preliminary injunction under Rule 65 of the Superior

Court Rules of Civil Procedure, the Superior Court applies a four-factor test and “determine([s]



whether the moving party (1) has a reasonable likelihood of success on the merits, (2) will suffer
irreparable harm without the requésted injunctive relief, (3) has the balance of the equities,
including the possible hardships to-each party and to the public interest, tip iﬁ its favor, and (4) has
shown that the issuance of a preliminary injunction will preserve the status quo.” Iggy’s
Doughboys, Inc. v Giroux, 729 A.2d 701, 705 (R.I. 1999). Further, “the decision to grant a
preliminary injunction [under Rule 65] rests within the sound discretion of the hearing justice” and
will not be overturned “if the party requesting the preliminary injunction at least has made out a
prima facie case.” Id. (citing The Fund for Commuﬁity Progress v. United Way of Southéastern
New England, 695 A.2d 517, 521 (R.1. 1997) and DiLibero v. Swenson, 593 A.2d 42, 44 (R.I.
1991)). The moving party is not required to establish a “certainty of success.” DiDonato v.
Kennedy, 822 A.2d 179, 181 (R.1.2003) (quoting F unq’ for Community Progress, 695 A.2d at 521).
c :
The FTC Act

The State asserts that the Court should use the two-factor test applied by the Federal Trade
Commission (FTC) when issuing injunctions under the FTC Act rather than the fbur—factor ;test
under Rule 65. '(State’S‘Mem. 10-12.) However, § 6-13.1-3 of the DTPA suggests otherwise, by

j

pfqviding that “[i]t is the intent of the legislature that in construing §§ 6-13.1-1 and 6-13.1-2 due
consideration and great weight sha]l be given to the interpretations of the Federal Trade
Commission and the federal courts relatihg to § 5(a) of the Federal Trade Commission Act, 15
U.S.C. § 45(a)(1), as.from time to time ar'nended."’ Section 6-13.1-3. By specifically including
§§ 6-13.1-1 and 6-13.1-2, it should be inferréd that the General Assembly intended-to exclude § 6-
13.1-5 and the rest of the DTPA from being interpreted in accordance with how federal courts and

the FTC interpret the FTC Act. Id. This is in accordance with the maxim of statutory construction,



“inclusio unius estl exclusio alterius,” or the expression of one thing is the exclusion of the other.
See Rison v. Air Filter Systems, Inc., 707 A.2d 675, 682 (R.I. 1998) (relying on this maxim in
interpreting the state workers’ compensation statute). Therefore, the Court is unpersuaded by
f'e_deral caselaw interpretiﬁg ‘§ 5(a) of the FTC Act.
D
Comparable State Lavs; and the District of Rhode Island

Continuing to preés the point, the Stafe also encourages the Court to look to other states,
inclﬁding Massachusetts and Connecticut, which have similar consumer protection statutes to the
DTPA. Compare § 6-13.1;5, with Mass. Gen. Laws ch. 93A, § 11, and Conn. Gen. Stat. § 42-
110a. The State argues thét other states presume irreparable harm by specifically authorizing
injunctive reliéf under their respective statutory schemes. (State’s Mem. 11-12)

-In this Court’s review of Massachusetts and Connecticut caselaw interpreting their
respective unfair and deceptive trade practices acts, these state courts dispose of the irreparable
harm requirement, and instead hold that their legislatures presumed irreparable harm by
authorizing their attorney generals to seek injunctions for violation;% of the statute. See, e.g.,
Corﬁmonwealth v. Mass. CRINC, 466 N.E.2d 792, 798-99 (Mass. 1984) (“The Attorney General
is not required to demonstrate irreparable harm . . . the judge who decides whether an injunction
should issue needs to consider specifically whether thefe is a likelihood of statutory violations and
how such statutory violations affect the public interest.”); Commonwealth v. Wellesley Toyota Co.,
470 N.E.2d 142, 145 (Mass. App. Ct. 1984) (“[W]hen the Attorney General acts in the public
interest to enjoin viqlations of statutory pr;)visions, demonstration of immediate irreparable harm
is not a prerequisite.”); Department of Transportation v. Pa.citti, 682 A.2d 136, 139 (Conn. App.

Ct. 1996) (“Irreparable harm need not be shown in a statutory injunction case . . . enactment of the



statute by implication assures that no adequate alternative remedy exists and that thé injury was
irreparable[.]”). |

| Otﬁer courts—including the District of Rhode Island—also forego a balancing of the
equities under these circumstances and hold that a Vidlation of a consumer protection statute
presumes a harm to the public interest. U.S. v. Kasz Enterprises, Inc., 855 F. S'upp. 534, 543
(D.R.I. 1994) (“It is settled that where a statute designed to protect the public authorizes an .
injunction, considerations applicable to private actions such as irreparable injury and a balancing
of the equities are not‘relevant.”); New Hampshire Departmen( of Environmental Services v.
Mottolo, 917 A.2d 1277, 1282-83 (N.H. 2007) (citing to Kasz and holding the same); Oﬁ‘ic_e of
Attorney General v. Bilotti, 267 So. 3d 1, 3 (Fla. Dist. Ct. App. 2019) (ﬁolding that the Florida
Attorney General’s “sole burden in establishing’its right to a temporary injunction under the
[Florida Deceptive and Unfair Trade Practices Act], 1s t0 establish that it has a clear legal right to
a temporary injunction by demonstrating a substantial likelihood of success on the merits”); State
ex rel. Office of Attorney General, Bureau of Consumer Protection v. NOS Communiéations, Inc.,
84 P.3d 1052, 1054 (Nev. 2004) (“By considering whether the BCP [(the Bureau of Consumer
Protection)] | had an adequate legal remedy, the district court erred because equitable
considerations, such as irreparable harm and an inadequate legal remedy, are presuméd in a
statutory enfqrcement action. Thus, the only issue before the district court was whether the BCP
presented admissible evidence establishing a re_asonable likelihood that the Company was
engaging in deceptive t;ade practices.”).

While the Court assigns some persuasive value to these cases, the Court nonetheless finds

it prudent to apply all four factors typically applied uﬁder Rule 65, and leaves the issue .of the

appropriate standard of review to apply in suits 4brought by the Attorney General under the DTPA



to our Supreme Court. Grady v. Narragansett Electric Cé., 962 A.2d 34, 41 n4 (R.I. 2009)
(referring to the “usual policy of not opining with fespect to issues about which [a court] need not
opine”). This determination prejudices neither party because the conclusion reached by the Court
is the same regardless of how many factors are applied.

I

Analysis
A
Reasonable Likelihood of Success on the Merits

The first step .of the prelhniﬁary injunction analysis is to consider whether the State has
shown a reasonable likelihood of success on the merits. Fund for Community Progfes&, 695 A.2d
at 521. “[I]Jf the moving party fails to establish a likelihood of success on the merits, the Coﬁ;t’s
analysis_ends there.” Crocker v. Pielch, No. Civ. A. PC 2000-1771, 2002 WL 1035424 at *2 (R.L
Super. May 9, 2002) (citing Fund for Community Progress, 695 A.2d at 521 and Paramount Office
Supply Company, Inc. v. D.A. Mclsaac, Inc., 524 A.2d 1099, 1102 (R.I. 1987)). Likelihood of
success on the merits'is the “sine qua non” of; the four-part preliminary injunction inquiry. New
Comm Wireless Servicés, Inc. v. SprintCom, Inc.,287F.3d 1,9 (1‘st Cir. 2002) (Selya, J.).

To make out its prima facie case, the State must show that Defendants violated the DTPA,
which provides that “[u]nfair methods of corﬁpetition and unfair or deceptive acts or practices in '
the conduct of ahy trade or commerce are declared unlawful.” Section 6-13.1-2. As our Supreme
‘Court_ has stated, “in enacting the DTPA, the Legislature intended to declare unlawful a broad
variety of activities that are unfair or deceptive[.]” Park v. Ford Motor Co., 844 A.2d 687, 692

(R.1. 2004). This is apparent from the list of definitions for “[u]nfair methods of competition and



unfair or deceptive acts or practices™ that the General Assembly included in § 6-13.1—1, including
|
 the following, which may be of particular relevance to the present case:
“(iii) Causing likelihood of confusion or of misunderstanding as to

affiliation, connection, or -association with, or certification by,
another;

13 P

“(v) Representing that goods or services have sponsorship, approval,
characteristics, ingredients, uses, benefits, or quantities that they do
not have or that a person has a sponsorship, approval, status,
affiliation, or connection that he or she does not have;

(13

" “(xii) Engaging in any other conduct that similarly creates a
likelihood of confusion or of misunderstanding;

“(xiii) Engaging in any act or practice that is unfair or deceptive to -
the consumer;

“(xiv) Using any other methods, acts, or practices that mislead or
* deceive members of the public in a material respect[.]” Section 6-
13.1-1(6)(iii), (v), and (xii)-(xiv). '

Accordingly, the State can satisfy its 'bu_rden' of establishing a prima facie case by demonstrating
| that Defendants’ conduct meets any one of these deﬁnitidns. Id. Throughouf its analysis, the
Court is k‘eeping in mind that the DTPA “should be liberally construed.” Long v. Defl, Inc., .984

A2d 1074, 1081 (R.L 2009) (Long ]). | |

1
Causing Likelihood of Confusion or of Misunderstanding as to Certification by DBR

The State attempted to show a violation of the DTPA by offer_ing evidence and testimony
in support of it-s contention that Defendants “caus[ed] a likelihood of confusion or of
misunderstanding as to . . . certification by [DBR.]” (State’s Mem. 12-13.) Naﬁely, the State

offered credible evidence showing that Defendants performed repairs (1) while their contractor’s



license was suspended‘ or they were otherwise batred from soliciting new business, (2) performed
work without the required permits or licenses, and (3) violated an Order from this Court preventing
Defendants from collecting money from consumers or their insurers.
i
Wdrking with a Suspended Contractor’s Registration

Defendants’ registration was su@Mly suspended on February 22, 2021, pursuant to the
Emergency Order following the DBR Investigation. See State’s Ex. 1, Emergency Order at 1.
While this suspension was ‘temporarily lifted by the Consent Decree entered into on March 24,
2021, DBR withdréw from the Consent Decree on February 18, 2022 because of new violations,.
reinstated the initial Emergency Order, and ordered that the Defendants not solicit any néw
customers. See State’s Ex. 2, Consent Decree; State’s Ex. 13, Order Withdrawing from Consent
Decree. |

The State has set forth evidencé showing that Defendants continued to solicit new work
‘following the February .l"8, 2022 Consent Decree Withdrawal. Joshua Brother, an Inspector for
DBR, testified that BTTR began plumbing work on the J eblauoi residence in North S'rhithﬁeld on
February 21, 2022. Hr’g Tr.-24:10-.13, Oct. 14, 2022; see State’s Ex. 14, DBR Summary of North
Smithfield Inspection. Mr. Brother also inspected a West Warwick residence where BTTR
engaged in remediation work following a hit and run accident that damaged the homeowner’s
cietached garage. (Hr’g Tr. 28:18-29:7, Oct. 14, 2022.) BTTR contacted the West Warwick
homeowners three days after the accident on February 28, 2022, and subsequently began work on
the garagé, Id. at 39:16-40:1; see State’s Ex. 15, DBR Summary of West Warwick Inspection.
Based on these incidents, on March 11, 2022, DBR Hearing Officer Catherine Warren conﬁrmed

that BTTR continued soliciting work after February 18, 2022 in an Order titled, “Order Re:
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Emergency Suspension][,]” and authorized “[t]he Department [to] take any steps it deems necessary
to ensure the implementation of this emergency suspension of registration.” State’s Ex. 16, Order
Re: Emergency Suspension, at 9. |
ii
Performing Unpermitted Work

Matthew Lambert testified that he conducted at least twelve property inspections while
investigatihg BTTR. When discussing each .of these inspections, .Mr. Lambert stated that no
- permits were pulled for the work to be completed. See, e.g., Hr’g Tr. 85:13-19, Aug. 16, 2022
(stating no permits were pulled for the Lynch property in Wooﬁsocket even though the work
. performed required building, electrical, and plumbing permits); id. at 92:20-94:15 (explaining no
permits were pulled on the Pao residence evén though the plumbing, demolition, and insulation
wor.k required permits); id. at 120:14-121:25, 125:11-22 (explaining that no permits were pulled
for the Nightingale residence and opining that “[p]ermits are pulled for life safety issues; to ensure
proper work, in case there’s, you know, plumbing, electrical work being done; structural issues, if
you are getting into any of thé actual structure of the building” so that “[t]he municipalities [can]
go out and inspecf the work for compliance with the building code™); Hr’g Tr. 35:7-36:4, Aug. 19,
2022 (expiéi_ning that no permits were pulled for the plumbing work on the bathroom remodel at
the Espinol residence in Cranston); id. atA 36:11-37:6' (detailing that plumbing, electrical, and
building permits were not pulled for work on Roland Gazaille’s North Smithfield residence), id.
at 39:21-40:7 (explaining that no permits were pulled for the plumbing work at Anthony Mucci’s
Johnston residence); id. at 40:21-42:8 (cxplaining that no permits were pulled for work on a rﬁobile

home in Mapleville).
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iii
Defendants’ Violation of the Court’s July 26, 2022 TRO

Finally, on July 26, 2022, this Court issued a TRO, that, among etherconditions, prohibited
Defendants from “taking any step in furtherance of collection or deposit of any money from
consumers or their insurers, including those with contracts with any of the Defendants.” (Order,

July 26, 2022) (Rekas Stoan, 1). | |
| On August 2, 2022, the State filed a Motion to Adjudge in Contempt based on the
Defendants having violated the above condition of the July 26, 2022 TRO. (State’s, Met. to
Adjudge in Centenrpt.)'The State provided several affidavits in support of its Motion, rncluding _
an affidavit from Michael Cybularz (Mr. Cybularz), a Senior Manager in the Property Claims
Division of Allstate .Insurance Company (Allstate). (State’s Mem. in Supp. of its Mot. to Adjudge
in Contempt (State’s Contempt Mem.) Ex. 1, Michael Cybularz Aff. (Cybularz Aff.).) Mr.
Cybularz stated that since July 26, 2022, Allstate received at least one inquiry from Gina Graziano
(Ms. Graziane) with BTTR regarding payment status in relation to a claim for a Rhode Island -
policyholder. Id. § 4. The State also submitted the affidavit of Justin Albergaria (Mr. Albergaria),
a consumer for whom BTTR performed work after a sewer pump caused flooding in the basement
of his Johnston home. (State’s Suppl. Mem. in Stlpp. of its Mot. to Adjudge in Contempt (State’s
Suppl. Contempt Mem.) Ex. 1, Justin Albergaria Aff. (Albergaria Aff.) 1}1{4 1-3.) Mr. Albergaria
testified that between July» 20 and July 31, '2022, Ms. Graziano contacted him “demanding
payment” “at least twice,” and on August 1, 2022 he received a call from Ms. Graziano stating that
based on her conversation with his insurance adjuster, she believed that Mr. Albergaria received a

check from his insurer which he “had to sign [] over to BTTR[.]” /d. ] 6-7. The following
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moming, on August 2, 2022, “Ron from BTTR” arrived at Mr. Albergaria’s homé and asked for
the check, which Mr. Albergaria provided. Id. { 8.

‘This Court conducted é hearing on August 5, 2022, on the State’s Motion to Adjudge in
Contempt. See Docket. Based on the foregoing evidence as well as testimony at the hearing, this
Court found that the State demonstrated “:by clear and convin¢ing evidence that Defendant BTTR
LLC violated that prohibition by seeking to collect money from a consume(r] and that consumer’s
insurers.” (Order, Aug. 23, 2022) (McHugh, J.).

| Because Defendants conducted work with a suspended contractor’s registration, performed
unpermitted work, and violated this Court’s TRO, the State has established a prima facie case of a-
pattern of conduct that “caus[ed] likelihood of confusion or of misundérstanding as to
[Defendants’] . . . certification by [DBR]” dr as to their legal authority to perform contracting work
and collect payment from consumers and insurers. Section 6-13.1-1(6)(iii); see also § 6-13.1-
1(6)(xi1) (stating that “[e]ngaging inz ény other -conduct thaf similarly creates a likelihood of
confusion or of misunderstandiﬁg” is an unfair or deceptive trade practice).
2

Engaging in Any Act or Practice That is Unfair or Deceptive to the Consumer

The DTPA contains a “catch-all” definition for activities that do not fall into any of the
more specific categories of unfair or deceptive trade practices and provides that _“[e]ngagingAin any
act or practice that is unfair or deceptive to the consumer” is unlawful. Section 6-13.1-1(6)(xiii).
Our Supreme Court defined “unfair” and “deceptive” under the DTPA in Long v. Dell, Inc., 93

A.3d 988 (R.L 2014) (Long II).
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i
Unfair
" Rhode Island courts consider the following factors to determine whether a trade practice is unfair:
“(1) Whether the practice, without necessarily having been
previously considered unlawful, offends public policy as it has been
established by statutes, the common law, or otherwise—whether, in
other words, it is within at least the penumbra of some common-law,
statutory, or other established concept of unfairness; (2) whether it
is immoral, unethical, oppressive, or unscrupulous; [and] (3)
whether it causes substantial injury to consumers (or competitors or
other businessmen).” Long II, 93 A.3d at 1000 (internal quotation
omitted). A
Further, a DTPA plaintiff “need not establish every factor, and they may prove unfairness by
Showing that a trade practice meets one factor to a great degree or two or three factors to a lesser -
degree.” Id. at 1001.
Under these factors, the State argues that Defendants’ standard practice violates the DTPA
“at several junctures[,]” including their door-to-door sales tactics, performing incomplete or
improper work, billing customers and insurance companies for work never performed, and
inflating costs. See State’s Mem. at 14.
In support of its argument, the State set forth the following relevant evidence:
~1. Mr. Lambert testified that when he went to inspect Lorraine Lynch’s home in Woonsocket -
on August 26, 2021, he “observed that the bathroom was not complete” and that “[t]here
was a lot of work that was not done.” (Hr’g Tr. 82:14-15, Aug. 16, 2022.) He also stated
that “[t]here was a lot of things in the insurance documentation that was billed for that was
not-done.” Id. at 82:19-20. He added that Timothy. White, an employee of BTTR,
completed the blumbing work at Ms. Lynch’s home, but also added that Timothy White

was unlicensed and that the inspection revealed poor workmanship. See id. at 87:1-21;
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State’s Ex. 5, DBR Inspection Repoﬁ. Mr. Lambert’s testimony reflects the report he
prepared follqwing the inspection. See generally State’s Ex. 5, DBR Inspection Report.

Mr. Lambert did acknowledge that after discussion with Dennis Blanchette, the operatidns '
manager at BTTR, BTTR returned to the Lynch home on September 28, 2021 and
completed some additional work. See Defs.” Ex. S, Certificate of Completed Satisfaction.!
a. On January 20, 2022, Mr. Lambert issued a “Notice of Intent to Assess Civil
Penalty” to Defendants for several violations at the Lynch héme, including not
performing work that was promised, failing to supply a written contract to Ms.

Lynch in violation of the Consent Order, and for invoicing the insurance_company :

for work tha"t was not performed. (State’s Ex. 6, Notice of Intent to Assess Civi1

Penalty.)
2. Mr. Lambert testified that when he inspected the residence of Chrisfopher Pao in West
Warwick, Rhode Island, he observed sevg:ral issues including “a lot of tile and grout iésues,

9% ¢

chips in the tile, uneven tiles[,]” “almost zero water pressure in the newly-installed
bathroom™ and that “the tub was not the replacement that it was supposed-to be.” (Hr’g
Tr. 96:14-21, Aug. 16, 2022.) Mr. Lambert completed an investigeitive report detailing his

findings. See State’s Ex. 7, DBR Inspection Report. Mr. Lambert acknowledges that after

! This Court provided the following guidance with respect to the weight given to Defendants’
Certificates of Completed Satisfaction signed by consumers:

“[S]ome of these people who signed these . . . may not have been . .
. enamored [with] what happened after, and I’m sure they were
aggravated and irritated, but . . . they wanted to end this . . . If you
call your plumber and the guy comes and does a terrible job, then he
comes back and does it right, you’re not going to be completely
satisfied because he had to.come twice, and you didn’t have the use
of [your property], so that’s the way I’m looking at these
documents.” (Hr’g Tr. 83:19-84:4, Sept. 12, 2022.)
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he contacted BTTR they went back and fixed the issues he identified. (Hr’g Tr. 97:9-22,
Aug. 16,2022; seé Defs.” Ex. N, Certificate of Completed Satisfaction.) - |
a. InJ amiary 0f2022, Mr. Larﬂben issued aNotice of Intent to Assess Civil Violations
stemming from his ﬁn_dings-at the Pao residence. See State’s Ex. 8, Notice of Intent
to Assess Civil Penalty.
. While investigating the residéncé of Byfon Acevedo in Providence, Mr. Lambert learned
that when. addressing a sewage backup, “instead of removing it from_ thé home, [BTTR]
brushed it into a sump pump, which blew out into the backyard.” (Hr’g Tr. 107:3-10, Aug.
16,2022.) Mr. Lambert also mentioned that Mr. and Ms. Acevedo were concerned about
the sewage in their backyard Bedause Ms. Acevedo was pregnant, and the couple had pets
that used the backyard. Id. at 107:15-20. Mr. Lambert further testified that with respectto
the Acevedo residence, he cquld “visibly see” that “[t]here was a lot of work that was said
to be.done that wasn’t complete, including the connecting and disconnecting, movjng of
the stove, replacing[,] removing and reinstalling the kitchen sink and vanity, as well as
capping all the pipes.” Id at 107:25-108:7. According to Mr. Lambert, BTTR never
returned to the residence to fix the issues. Id. at 109:3-7; but see Defs.” Ex. V, Certificate
of Completed Satisfaction.
.- Mr. Lambert testiﬁed Ithat when he inspected the residence of Veronica Nightingale in East
Prqvidence,,he identified several issues with respect to the water leak and kitchen remodel
undertaken by Defendants. | Id atl 1-8:2-24. At the time of the inspection, BTTR had been
working on the residence fqr seventeen weeks. Ici However, Mr. Lambert noted that
minimal work had been done, and Work that had been done created safety issues, sﬁch asa

long strip of plywood that was removed in front of Ms. Nightingale’s sink, which created
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a tripping hazard'.. Id. at 118:16-21. Furthermore, Mr. Lafnbert noted that the- insurance
company had paid BTTR about $25,000 at the time of his inspection, but there were
discrepancies between the insurance bill and the actual work that was done. Id. at 118:7-
10, 119:8-22. For example, the insurance bill stated that the new ﬂoqring was complete;
howev.er, at the time of Mr. Lambert’s inspection, the only work done on the floor was the
strip of plywood in front of the sink that was removed. Id. at 119:20-22. Mr. Lambert
prepared a reporf following the inspection on Ms. Nightingale’s residence identifying
| proposed violations. See generally State’s Ex. 11, DBR Inspection Repoﬁ.

a. On January 20, 2022, Mr. Lambert issued a Notice of Intent to Assess Civil
- Violations based on his ﬁndings at thé Nightingale residence for several violations,
inéluding dishonesf and fraudulent conduct, failing to supply a written conﬁact to
Ms. Nightingale in violation of the Consent Order, and for invoicing the insurance
company for work that was not. performed. See State’s Ex. 12, Notice of Intent to

Assess Civil Penalty.

. While inspecting the residence of Paul Vanasse in Foster, Mr. Lambert testified that he
learned Mr. Vanasse received a final invoice from BTTR which included work that was
not completed. (Hr’g Tr. 72:18-20, Aug. 16, 2022.) For example, the invoice included the
removal of all items from the garage to mitigdte water from a leak due to a ba(i storm. Id.
at 70:22-23, 73:6-12. However, at the time of the inspection, there was still standing water
under items in the garage. Id. at 73:14-1'6. Mr. Lambert prepared a report detailing his
investigative findings on Mr. Vanasse’; residence. See generallj) State’s Ex. 3, DBR

_Iﬁspection Report. Mr. Lambert acknowledgéd that the Vanasse. case was eventually

resolved after mediation. (Hr’g Tr. 43:12-22, Sept. 12, 2022.)

17



a. On January 20, 2022, Mr. Lambert issued a Notice of Intent to Assess Civil
Violations based on His findings at the Vanasse residence for several yiolations, '
including failing to complete a project and improper work. See State’s Ex. 4, Notice
of Intent to Assess Civil Penalty..

This evidence is sufficient to satisfy the State’s burden of setting forth a pﬁrﬁa facie case that
Defendants acted unfairly, or unethically, in its dealings with consumers, and t.hat their practice
caused substantial injury by charging for work not completed. Sectioﬁ 6-13.1-1(6)(xiii); Long II,
93 A.3d at 1000.
i -
Deceptive

“[TJo prove that a trade practice is decepftive under tﬁe DTPA, a plaintiff must set forth
three elements: ‘[1] a representation, omission, or practice, that [2] is likely to mislead consumers
acting reasonably under the _circumsténces, and [3], the representatiqn, omission, or practice is
material.”” Long II, 93 A.3d at 1003 (quoting F.T.C. v. Verity Internqtional Ltd., 443 F.3d 48, 63
(2d Cir. 2006)). “The deception need not be made with intent to deceive; it is enough that the
representations or practices were llikely to mislead consumérs acting reasonably.” Id. (quoting
F.T.C., 443 F.3d at 63).

The State_:lhas set forth evidence from former BTTR employee Ryan Ward in support of its
case that Defendants engage in' deceptive practices in their dealings with customers. Namely, Mr.
Ward testified to the follov?ing: |

.1. Mr. Ward testified that, as a general practice, he was instructed By Mr. Bresette apd BTTR
~ to “remove certain things immediately at the initial loss in order to increase the size .of the

loss.” (Hr'g Tr. 34:10-20, Sept. 19, 2022.) Mr. Ward testified that BTTR did this because
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of the “line 6f sight [rule,]” which he explained means “if you remove a single item, all of
those matching items . . . have to be replaced by the insurance company.” Id. at 38:9-14.

a. Mr. Ward gave specific examples of this occurring. For instance, he testified that
while working on -a project at Mrs. Moreau’s house in Cumberland, Mr. Bresette
had “overwritten [his] initial scope of work of what [he] had determined neéded to
be done and decided on a much larger scope of work.” Id at 43:11-16. This
included “label[ingj specific cabinets as 'custom which they were not” and
“remov[ing] everything in the unit basically from two to four feet down, everything
was to be removed, flooring, baseboard, trim,l cabinetry, backsplash.” Ié’. at 43:19-
23. This was to address water damage, and although Mr. Ward initially
recommended attempting to dry out the affected areas, which was by his knowledge
standard practice in the Aindustry, he “was [instead] instructed by Mr. Bresette that
on all 1ossés, no attempt would be made to dry the structures out.” Id at 44:1-22.

“Demo was [the] first option.” Id. at 44:17. |
i. At a later point in the project, Mr. Ward testified that “Mr. B;esette
purchased caBinets that were different than what Mrs. Moreau thought she
was getting[,]” and that these cabinets were in fact less expensive than the
cabinets Mrs. Moreau initially picked out. Id. at 52:22-53:16. Mr. Ward
further stated that Mrs. Moreau complained about this, but that >BTTR
offered a resolution which was unacceptable to the customer. Jd. at 53:17- .

25.

2. While working on Mr. Ankomah’s house in Pawtucket, Mr. Ward stated that he did not

give the customer a copy of the actual estimate. (Hr’g Tr. 48:15-22, Oct. 21, 2022.) He
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explained that he was “directed by Mr. Bresette to never give a copy Qf the actual estimate
to a customer[,]” and that instead their practice was to give “what was called a customer
total sheet which had thé value of the claim but no individual line items.” Id. at 48:19-22.
a. Mr. Ward also testified that BTTR installed laminate floors instead of tile floors in
Mr. Ankomah’s bathroom, even tilough tile floors were included in the original
estimate to the insurer. Id. at 49:8-11. While Mr. Ankomah agreed to this éhange,
the laminate floors cost less than the tile floors, and Mr. Ward testified that to the
best of his knowledge, the difference between the cost of the two floor types was

not retuméd to the customer. Id. at 49:19-51:7.

3. Mr. Ward also testified that at Ms. Barker’s house in Johnston, Ms. Barker “was charged
to remove and replace the laminate floor throughout the finished basement” but that the
work was never cdmpleted. Id at 69:17-70:1. Instead, Mr. Bresette ‘made an agreement
with the customer to install carpet in two upstairs bedrooﬁls as an “even exchange” for
foregoing thel laminate floor work in fhe basement.' Id. at 70:3-8. However, Mr. Ward |
testified that the cost of carpeting the two bedrooms was only $250 per rooni, while the
cost of removing and replacing the laminate floors in the basement was $5000. Id. at 70:15-
24. Mr. Ward added Ms. Barker was not made aware of the price difference and that BTTR
billed the insurance company for the laminate floors instead of the less expensive carpeting
of the bedrooms. Id. at 70:23-24, 73:1-17.

3
: Mr. Bresette’s Personal Liability
In addition to the foregoing evidence, the State has set forth evidence showing that Mr.

Bresette was personally involved and drove much of BTTR’s decision making. As Mr. Ward
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described, he “never did anything on [his] own” when working at BTTR. (Hr’g Tr. 34:12-20,
Sept. 19, 2022.) Mr. Ward.stated, “[e]verything went through Mike, Mr. Bresette. [I] didn’t
determine what [I] w[as] doing unless the loss was vefy simple, [I] never determined that on [my]
own. Everything went through Mr. Bresette. [I] had to call him, explain to him what was goi1-1g
~ on, and then he would direcf [me] to remove certain things immediately at the initial loss in order
to increase the size of the loss.” Id. Mr. Ward stated that he “was instruéted by Mr. Bresette that
on all losses, no attempt would be \made to dry the structures ‘out. Demo was [the] first option.”
Id_ at 44:15-17. Describing the incident at the Moreau residence, Mr. Ward stated that Mr. Bresette
was “pﬁysically on site and did the walk-through with” him, and then instructed Mr. Ward to
remove everything below four feet, despite the fact that Mr. Ward initially recommended
attempting to .dry the area out. Id. at 44:18-46:25 - Mr. Ward stated that he followed this order
becau;e “[t]here was no disagreeing with Mr. Bresette, ever.” Id. at 46:22-25. F inally, Mr. Ward
also testified that Mr. Bresette personally handled estimates and checks from the insurance
company, and that there were several instances where, to the best of his knowledge, Mr. Bresette
did not return extra insﬁrance proceeds to a customer who was entitled to a"refund.' Id. at 50:20- -
79:18.

In sum, all of this evidence is sufficient to satisfy the State’s burden of making a prima
facie case that Mr. Bresette, BTTR, and HAM maintained a practice that is likely to deceive or
mislead consumers acting reésonably under the circumstanceé, and that the préctice is material. \

Section 6-13.1-1(6)(xii1); Long II, 93 A.3d at 1003.
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- B
Irreparable Harm

“The moving party séeking a preliminary injunction must demonstrate that it stands to
suffer some irreparable harm that is présently threatened or imminent and for which no adequate
legal remedy exists to restbre that plaintiff to its rightful position.” Fi ﬂnd  for Community Progress,
695 A.2d at 521; but see Town of North Kingstown v. International Association of F iréﬁghters,
Local 1651, AFL-CIO, 65 A.3d 480, 482 (R.I. 2013) (holding that where a strong showing is made
on likelihood of success on the merits, the moving party “need not make as strong a showing of
irreparable harm”™). .

The State has shown that continued harm to Rhode Island consumers is “presently
threatened” if Defendants are able to continue engaging in contracting work. Defendantg. have
shown an unwillingness to abide by orders from both DBR and this Court, as evideﬁced by the
Februéry 28, 2022 Consent Decree Withdrawal by DBR, the March 11, 2022 DBR Order
Reinstating the Emergency Suspension,. and the August 2022 Order by this Court holding BTTR
in contempt for collecting monies in violation of the July 26, 2022 TRO. See State’s Ex 13, Order
Withdrawing from thé Consent Decree; State’s Ex. 16, Ofder Re: Emergency Suspension; Order
(on Defendants’ Motion to Allow Colléction and Deposits of Monies Owed from Consumers)
(McHugh, J.). At this point, further Court action is necessary to prevent future harm to Rhode
Island consumers. | |

| c
Balancing of the Equities
“Having found a likelihood of success [on the merits] and an immediate irreparable injury,

the trial justice should next consider fhe equities of the case by examining the hardship to the
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moving party if the injunction is denied, the hardship to the opposing party if the injunction is
granted and the public interest in denying or granting the requested relief.” Fund for Communi{y
"Progress, 695 A.2d at 521. |
Here, the State requests a preliminary injunction pursuant to its ability to do so in the public
interest under the DTPA. See §§ 6-13.1-2 and 6-13.1-5. While the State ha_s not established that
Defendant “prey[ed] on unsuspecting, qften elderly Rhode Islanders,” as alleged in its Complaint,
the State has put forth sufficient evidence to demonstrate that the harm to the public, if the
| preliminary injunétion is denied, outweighs the Defendants’ iﬁterest in continuing to operate its
business. Compare Compl. § 17 with Hr'g Tr. 60:2-14, Sept. 12, 2022 (discussing that the ages of
only _t.wo consumers were actually kﬁown by DBR). In considering fhe aforementioned examples
of deception and unfair practices, including unfinished work, deceptive billing, and broadening the
scope of work, the State has demonstrated that a balanciﬁg of the equities weighs in favor of the
public interest of preventjng Defendants from continuing to conduct their business and causing
harm to Rhocie Island consumers. See é. g., infra A.2; Fund for Community Progress, 695 A.Zd at
521. | |
D
Status Quo
- “In considering the equities, the hearing justice should beaf in mind that ‘the office of a
preliminary injunction is not ordinarily to achieve a ﬁnai and formal determination of 'the rights of
the parties or of the merits of the controversy, but is merely to hold matters approximately in status
quo, and in the meantime to prevenf the dc;ing of any acts whereby the rights in quéstion may be
irreparably injured or endangered.”” Fund for Comnlzunity Progress, 695 A.2d at 521 (quoting -

Coolbeth v. Berberian, 112 R.I. 558, 564, 313 A.2d 656, 659 (1974)).
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A preliminary injunction is necessary té maintain the status quo, which as of moment under
the Amended TRO entered on September 21, 2022 and the Order on Defendants’ Motion to Allow
Collection and Deposits of Monies Owed from Consumers entered on October 31, 2022, is that
Defendants are barred from engaging in contracting work in Rhode Island and are limited to
collecting monies owed pursuant to the 90/10 List. See Amended Temporary Restraining Order
(McHugh, J.); Order (on Defendants’ Motion to Allow Collection and Deposits of Moﬁies Owe;d
from Consumers) (McHugh, J.). Issuing this Preliminary' Injunction will keep these conditiéns in
place until further order of the lCourt.

v
Conclusion

In conclusion, the evidence set forth by the State is sufficient to establish a prima facie case
. of DTPA violations by Defendants. Notably, the State only needed to establish a prima facie case
under oné definition of “[u]nfair methods of corhpetition and unfair or deceptive acts or
practices[,]” and the evidence highiighted by the Court satisfies at least three. Sections 6-13.1-1
and 6-13.1-2; see also Porcaro v. O’Rourke, No. 08-A-DMS—:10007, 2008 WL 4456752, at *3
(Mass. App. Div. Sept. 25, 2008) (holding that the failure to obtain a building permit combined
with installing unde?sized windows was sufficient evideﬁce of an unfair and deceptive trade
practices act violation under Massachusetts law); Commonwealth v. Burns, 663 A.2d 308, 310-11
(Pa. Commw. Ct. 1995j (holding that a contractor violated Pennsy-flvania’s Unfair Trade Practices
and Consumer Protection Law by coercing customers to make additional payments, failing to
complefe work, and otherwise performing work that was subpar). Therefore, the State has .shown
a reasonable likelihood of success on the merits, and after considering the other three factors of

irreparable harm, the balancing of the equities, and the status quo, this Court is convinced that a
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preliminary injunction is appropriate. It should also be menﬁoned that Defendants did not call
}witnesses of their own or otherwise put on a case.

. For all these reasons, the State’s Motion for a Preliminary Injunction is GRANTED, and
the Amended TRO issuéd on September 21, 2022 is EXTENDED and AMENDED by the

- Preliminary Injunction Order accompanying this Decision until further order by this Court.
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